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WEIGH MY JOB PERFORMANCE, NOT MY BODY:
EXTENDING TITLE VII TO WEIGHT-BASED
DISCRIMINATION

"[D]iscrimination against fat people is the 'last acceptable
form of prejudice."" With society's strong emphasis on appearance,
there is continual employment discrimination against the overweight. 2
Many people are denied opportunities because they are judged on
extraneous factors, such as weight or appearance, instead of their
ability.' This Note discusses weight standards that affect many
employees, which are for the most part, irrelevant to the performance
of their job duties, and the problems that overweight people
experience in the job market. This Note will argue that in most
cases, weight, like sex and national origin, should not be a relevant
factor in employment decisions.
Victims of employment discrimination may seek relief through
"handicap" laws4 or Title VII of the Civil Rights Act of 1964.1
However, a huge gap in the law exists, leaving many overweight
people with no protection against discrimination. 6 This Note
proposes a remedy for those people who are discriminated against
solely because of appearance-based weight discrimination, through
expansion of Title VII.

' Carla Cantor, Thinking Big, RUToERS MAO., Spring 1992, at 20 (quoting Bob
Sponaugle, Chairperson, South Jersey chapter of the National Association to Advance
Fat Acceptance).
2 See, e.g., Esther D. Rothblum et al., The Relationship between Obesity,
Employment Discrimination, and Employment-Related Victimization, 37 J. OF
VOCATIONAL BEHAV. 251, 252, 264 (1990). See also Jane Cooper, Overweight and
Underemployed?, WEIGHT WATCHERS, Sept. 1990, at 68, 70.
3 Cooper, supra note 2, at 68, 70.
4 See infra notes 49-58, 73-109 and accompanying text.
42 U.S.C. §§ 2000e to 2000e-17 (1988 & Supp. 11 1990) [hereinafter Title VII].
Another form of relief for victims of discrimination is the Age Discrimination in
Employment Act (ADEA). 29 U.S.C. §§ 621 to 634 (1988 & Supp. 11 1990). The
ADEA prohibits an employer from discharging or discriminating against an employee
because of his or her age. 29 U.S.C. § 623(a)(1) (1988).
' See Shari Roan, Overweight & Under Pressure;Millions of Americans Face

Bias in the Workplace, L.A. TIMES, Dec. 18, 1990, at El.
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L The Existence of Weight-Based Discrimination
Weight-based job discrimination is prevalent in today's
fitness-obsessed society. 7 According to Dr. Albert Stunkard, an
obesity specialist at the University of Pennsylvania, "[t]he extent to
which overweight people have difficulty in obtaining work goes far
beyond what can be justified by medical data and must be due to
discrimination." 8 Esther Rothblum, a psychology professor at the
University of Vermont, claims that if a fat person and a thin person
with identical qualifications apply for the same job, the thin candidate
will usually get the position.'
Several studies indicate that attractive people are better liked
than unattractive people and are perceived as possessing more
favorable characteristics, such as intelligence and skill.1° Studies
show that body weight is one factor on which judgments of
attractiveness are made," and that obesity 2 is considered
unattractive." Thus, society tends to favor non-overweight people
over those who are overweight. 4 Rothblum's research also indicates
that attractiveness relates to a more positive outcome in terms of
employment opportunities, and that obese people experience
discriminatory treatment based on their weight."1
Other research supports these conclusions. In a 1979 study,' 6
7Id.
' Andrea Sachs, Excess Baggage Is Not A Firing Offense, TIME, Mar. 25, 1991, at
50.
' Telephone Interview with Esther D. Rothblum, Psychology Department of the
University of Vermont (Nov. 6, 1991).
10 Rothblum, supra note 2, at 252. Overweight people are perceived as having a
character flaw or a personal weakness. See Cooper, supra note 2, at 68, 70.
n Rothblum, supra note 2, at 252.
12Obesity is defined as "an increase in body weight beyond the limitation of skeletal
and physical requirement, as the result of an excessive accumulation of fat in the body."
DORLAND's ILLUSTRATED MEDICAL DICTIONARY 1163 (27th ed. 1988).
13Rothblum, supra note 2, at 252.
14Id.

at 253.

" Id. at 253-54. Weight-based discrimination also affects students adversely.
Generally, it is found that the obese are less likely than the non-obese to be accepted into
elite colleges and universities. Esther D. Rothblum, The Stigma of Women's Weight:
Social and Economic Realities, 2 FEMINISM AND PSYCHOL. 61-73 (1992).
16Cooper, supra note 2, at 68.
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overweight job applicants were found to be significantly less
employable than their thinner counterparts. 17 This result, according
to the study, is due to the fact that overweight people are generally
viewed by society as lazy, incompetent, disorganized, and lacking in
self-discipline.18 Yet, studies of salesmen indicate that the most
successful are those who are 5'7" or 5'8", balding, and twenty
pounds overweight.19 This result is attributed to the fact that "they
have learned to compensate in order to compete with 6'2" hunks .
,,20

Diane Wildowsky's experience is an example of the difficulty
overweight individuals have when searching for a job.21 Standing
5'7" and weighing 230 pounds, Ms. Wildowsky applied for a position
with a clothing company.22 She claims that over the telephone the
company's representative was very interested, but when she went to
meet him, he was "trying to get me out of his office. "23 She alleges
that the company never considered her for the job upon learning of
her excess weight.'
In Los Angeles, where people are obsessed with fitness and
appearance, 5 a longtime cocktail waitress alleged that she was fired
because she was overweight and did not look attractive in her

17Id. at 68, 70. The study judged the employability of both overweight and non-

overweight college students. All were judged equally competent at performing certain
office functions. Id.
11Id. at 70. See also Martin Everett, Let an overweight person call on your best
customers? Fat Chance, SALES & MARKETING MGMT., Mar. 1990, at 66 (mistaken
concepts about a person's weight affect how he or she is regarded by customers and
fellow employees).
' 9 Alice Shane, Facing up to a recruiter;knowing what they're about could make the
difference in your career, SALES & MARKETING MOMT., May 1989, at 40.
2 Id.
21.Everett, supra note 18, at 68.

2 Id.
2 Id.

24 Id.
' See Dana Parsons, Health and Fitness; Hail the Hale; Poll Shows County
Population is Unusually Focused on Health, L.A. TIMES, June 22, 1989, § 9, at 1;
Paddy Calistro, Looks: Slaves to the Scalpel; Plastic Surgeons Have Discovered a
DisturbingSyndrome in which an Obsession with Appearances Can Keep Some Women
Coming Back to the OperatingRoom, L.A. TIMES, July 19, 1987, Magazine, at 36.
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uniform.2 6 She sued and the case went to arbitration; the arbitrator
ruled that she could go back to work if she desired."
A common symptom of the bias against overweight people is
the use of weight standards to cover subjective bases for hiring and
promoting decisions. Rebecca Hegwer, Second Vice President of the
United Paramedics Union in Los Angeles, states that if supervisors
"don't like the way you look. . . the weight-control program is one
possible way to harass you. "2 Sherri Cappello, Vice President of the
Association of Professional Flight Attendants, agrees, stating that
depending on their supervisors, flight attendants are vulnerable to
subjective checks on their appearance.29 If a supervisor has a
grievance with an employee, violation of airline weight restrictions 0
can be used to suspend, or even terminate, a flight attendant.3
Weight-based discrimination also appears to exist in salary
determinations. 32 According to a University of Pittsburgh study of
850 male MBA graduates, those who were twenty percent overweight
earned approximately $4000 less than men of average weight."
I. The Adverse Effects of Weight-Based Discrimination
Weight-based discrimination may lead to adverse physical and
mental conditions affecting overweight members of the workforce. 4
Employees (such as flight attendants) that are judged by weight

Bettijane Levine, Weighty Concerns at Work; Many Employees Sweat Rules on
What's 'Too Fat', L.A. TMEs, Apr. 17, 1990, at El.
2 Id.
2 Id.

2 Telephone Interview with Sherri Cappello, Vice President of the Association of
Professional Flight Attendants (Nov. 6, 1991).
" Flight attendants are expected to maintain assigned weight maximums. For further
discussion on weight limits and how they are assigned, see infra notes 92 and 181 and
accompanying text.
11Telephone Interview with Sherri Cappello, supra note 29.
32Cantor, supra note 1, at 22.
3 Id. The researchers also surveyed women, but very few were overweight. Id.
34Mary Suh, A Future Up in the Air; Flight attendantscontest weight rules, Ms.,
Sept. 1989, at 84 (discussing the Association of Professional Flight Attendants' class
action suit challenging American Airlines' weight standards for female flight attendants).
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standards may eventually suffer from "a myriad number of health
problems."" For example, many flight attendants faced with
maximum weight limits end up "[d]iet[ing] to the point of
weakness. "36
The desire to be thin can also lead to severe eating disorders
and illnesses, the results of which may be drastic." .One such
disorder is anorexia nervosa, which is a psychological illness that
causes a person to lose his or her appetite.3" An anorectic person
often loses so much weight that it affects his or her health and
appearance.39 One of the effects of anorexia nervosa is nutrient
starvation, which may develop into even more serious illnesses."0
Another eating disorder is bulimia, which develops when a person
consumes huge amounts of food and then takes laxatives or forces
himself or herself to vomit.4 ' "The bulimic person, who loses
important minerals every time she purges, can damage her heart and
eventually experience a heart attack. What's more, strong acid from
her stomach can damage her esophagus [] and teeth."42 According
to Sherri Cappello, many flight attendants suffer from these eating
disorders, largely due to the rigid weight restrictions that they must
observe to keep their jobs.43
Weight-based standards also lead to psychological problems

35Id.

I Levine, supra note 26, at El. When American Airlines flight attendant Patti
Gibbs returned to the airline after a four-year leave of absence, she claimed that she was
healthy, fit, and trim. After being weighed, she was told by her supervisor that she was
29 pounds overweight and was put on mandatory personal leave until she lost the weight.
According to the airline's policy, Gibbs had a limited period of time in which to lose the
weight without risking the loss of her job. Fearful of losing her pension and benefits,
she dieted to the point of weakness. Id. Such crash dieting is harmful in that it upsets
and alters the body's natural chemical balance. Health: A Bizarre Mix not to be
Recommended, THE DAILY TELEGRAPH, May 14, 1991, at 13.
37 ANNETTE SPENCE, ENCYCLOPEDIA OF GOOD HEALTH 24 (1988).
8 Id.
39Id.

4 Id.
41
42

Id.
Id.

'3Telephone Interview with Sherri Cappello, supra note 29. See also Suh, supra
note 34, at 84 (the disorders ranged from anorexia and bulimia to diet pill addiction).
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Common experience dictates that negative
in many instances."
comments and constant harassment about weight and appearance are
bound to have a diminishing effect on an individual's self-image.
Cappello states that American Airlines' weight maximums continually
affected employees' mental states.45
While employment discrimination against the overweight has
negative effects on the individuals who experience it, it also has
adverse consequences on society in general. "More than forty million
Americans are considered obese, that is, twenty percent or more over
their ideal body weight. And more than eighty million need to shed
some excess pounds. "" Forty percent of the American population is
considered at least ten percent overweight.47 In the workplace, excess
weight is viewed as a negative predictor of how a person will
perform his or her job." Since a large segment of the population is
overweight, and since weight-based discrimination is so common,
many people are being affected. This leads to an overall detriment
to society -- a loss of qualified individuals, weeded out of the
employment process because of their weight.
III. Existing Legal Approaches
to Weight-Based Discrimination
A.

FederalLaw

The Rehabilitation Act of 1973 was enacted to equalize
employment opportunities for the handicapped. 49 The Act prohibits
discrimination against handicapped individuals in federally funded

44 Suh, supra note 34, at 84 (outdated weight requirements have caused women to

undergo mental therapy for anxiety and paranoia).
"sTelephone Interview with Sherri Cappello, supra note 29. Cappello also knows
of people who committed suicide over the weight policy. Id. See also Suh, supra note
34, at 84.
46 M. LAuRENCE LiEBERmAN, THE DmTR's PHARMACY 1 (1990).
47Id.

' Cooper, supra note 2, at 70. Employers perceive overweight individuals as being
less productive and less competent than non-overweight individuals. Id.

'929 U.S.C. § 701 (1988).
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activities."0 A "handicapped" individual is defined as "any person
who (i) has a physical or mental impairment which substantially limits
one or more of such person's major life activities, (ii) has a record
of such an impairment, or (iii) is regarded as having such an
impairment." 51 The law states that an "'individual with handicaps'
means any individual who (i) has a physical or mental disability
which for such individual constitutes or results in a substantial
handicap to employment and (ii) can reasonably be expected to
benefit in terms of employability from vocational rehabilitation
services .... " 1

Therefore; a federal remedy against employers

who discriminate is only provided to those who can prove that their
obese condition results in a substantial handicap to employment,
which can be improved through vocational rehabilitation. Employers
seem free to discriminate arbitrarily against a substantial number of
people ranging from the "overweight" to "obese" individuals.
Another problematic limitation of the Rehabilitation Act is the
fact that it only applies to federally funded programs and does not
extend to private organizations.5 3 This leads to the result that the Act
can actually only protect a small percentage of people against weightbased job discrimination.
The limitations of the Rehabilitation Act emphasized the
necessity for a comprehensive national mandate to eliminate
discrimination against individuals with disabilities. 54 As a result, on
July 26, 1990, Congress enacted the Americans with Disabilities Act
(ADA)." s The ADA provides a remedy for discrimination against the
disabled by making the provisions in the Rehabilitation Act "generally
applicable to employment agencies, labor organizations, and employers. ,5

'oId. § 794.
Id. § 706(8)(B).
I'
Id. § 706(8)(A).
5 See id. § 794.
' Congress found that 43 million Americans have disabilities, and that these
individuals are frequently victims of discrimination with no legal recourse. CHtARLES
A. SULLIVAN ET AL., EMPLOYMENT DISCRIMINATION 408 (2d ed. Supp. 1991).
55Americans with Disabilities Act of 1990, Pub. L.'No. 101-336, 104 Stat. 327
(codified at 42 U.S.C. §§ 12101 to 12213 (Supp. 11 1990)).
56 42 U.S.C. § 12111(3) (Supp. 111990). The ADA states: "No covered entity shall
discriminate against a qualified individual with a disability because of the disability of
such individual in regard to job application procedures, the hiring, advancement, or
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Because of the expanded coverage, nearly all disabled
individuals will be protected from employment discrimination.57
However, since the time the ADA became effective, there have been
no cases determining whether the ADA's broad definition of
"disability" includes obesity. 8 Therefore, it remains unclear whether
or not the obese are protected by federal law against discrimination.
B. State Law
Since weight-based discrimination is not prohibited by federal
law, 9 individual states must enact laws to protect the overweight.
Michigan is the only state, however, to make the overweight a
protected class in its discrimination laws.60 The Elliott-Larsen Civil
Rights Act is "[an act] to define civil rights; to prohibit
discriminatory practices, policies, and customs in the exercise of
those rights based upon religion, race, color, national origin, age,
sex, height, weight, or marital status ... ,61 Under the Michigan
law an employer shall not "[flail or refuse to hire, or recruit, or
discharge, or otherwise discriminate against an individual with respect
to employment ...because of religion, race, color, national origin,
age, sex, height, weight, or marital status. "62
The Elliott-Larsen Act provides an exemption for employers
from its prohibitions.6' An employer may apply for "an exemption

discharge of employees, employee compensation, job training, and other terms,
conditions, and privileges of employment." Id. § 12112(a).
5 See .id. § 12112(a).
s The ADA defines disability as: "(A) a physical or mental impairment that
substantially limits one or more of the major life activities of such individual; (B) a
record of such an impairment; or (C) being regarded as having such an impairment."
Id. § 12102(2).
See 42 U.S.C. §§ 2000e to 2000e-17 (1988 & Supp. H 1990).
'o Elliott-Larsen Civil Rights Act, MIcH. CoP. LAWS ANN. § 37.2202 (West
1991).
63 Preamble to the Elliot-Larsen Civil Rights Act, MICH. COMP. LAWS ANN. §
37.2101 to 37.2205a (West 1991) (emphasis added).
6 MICH. CoMP. LAWS ANN. § 37.2202 (West 1991) (emphasis added).
IId. § 37.2208. The exemption in the Elliot-Larsen Act is similar to that provided
in Title VII. See infra note 119 and accompanying text.
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on the basis that religion, national origin, age, height, weight, or sex
is a bona fide occupational qualification reasonably necessary to the
normal operation of the business or enterprise."' Upon a sufficient
showing of this requirement, an exemption may be granted. 5
Iowa has enacted a similar law regulating civil service
entrance examinations for city government employees." The law
states that "[a]n applicant shall not be discriminated against on the
basis of height, weight, sex, or race in determining physical or
mental ability of the applicant. Reasonable rules relating to strength,
agility, and general health of applicants shall be prescribed. "67 While
Iowa recognizes the existence of weight-based discrimination in its
civil service law, it has not integrated a similar phrase in its
employment discrimination laws. 68

C. Court Decisions
Numerous state courts have examined the issue of weightbased discrimination. In New York, a woman was denied a license
as a substitute school teacher because she weighed 221 pounds.69 The
court found that while government agencies could implement health
standards, the standards must be rationally and reasonably related to
the ability to perform the job at issue.70 The court stated that fitness
was related to the ability to function in certain jobs, such as a police
officer or a firefighter.7" However, because this woman's weight did
not affect her ability to teach or maintain discipline, the court stated
that her teaching license could not be arbitrarily denied.'
Some state courts have examined whether obese people are

6 MicH. Cow. LAWS ANN.
5 Id.

§ 37.2208 (West 1991).

"IOWA CODE § 400.8(1) (1992).
Id. (emphasis added).
See IowA CODE § 601A.6(1)(a) (1988).
Parolisi v. New York City Bd. of Examiners, 285 N.Y.S.2d 936, 938 (N.Y. Sup.
Ct. 1967).
70 Id. at 938.
71Id.
72

Id. at 940.
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protected under handicap or disability laws, and if they are, what75
74
constitutes obesity. 73 Only two states, New York and New Jersey,
have held that "obesity" is included in their statutes' broad definition
of "disability" or "handicap." Thus, the "obese" in these states are
entitled to protection against discriminatory employers. 76
In New York, employers are prohibited from refusing to hire
persons with disabilities 77 unless the conditions are related to the
performance of job duties. 78 "Disabilities" are not limited to physical
or mental impairments, but may also include "medical

impairments.

"79

The question of whether this broad definition of "disability"

73See Gimello v. Agency Rent-A-Car Sys., Inc., 594 A.2d 264 (N.J. Super. A.D.
1991); McDermott v. Xerox Corp., 480 N.E.2d 695 (N.Y. 1985).
74 McDermott v. Xerox Corp., 480 N.E.2d 695 (N.Y. 1985).
1 Gimello v. Agency Rent-A-Car Sys., Inc., 594 A.2d 264 (N.J. Super. A.D.
1991).
76Ronald J. Fleury, Appeals Panel Weighs In On Obesity as Handicap, N.J.L.J.,
Aug. 15, 1991, at 1.
7 N.Y. ExEc. LAW § 292(21) (McKinney 1991) defines 'disability' as:
[A] physical, mental or medical impairment resulting from
anatomical, physiological or neurological conditions which prevents
the exercise of a normal bodily function or is demonstrable by
medically accepted clinical or laboratory diagnostic techniques,
provided, however, that in all provisions of this article dealing with
employment, the term shall be limited to physical, mental or medical
conditions which do not prevent the complainant from performing in
a reasonable manner the activities involved in the job or occupation
sought.
7N.Y. EXEC. LAW § 296(1)(d) (McKinney 1991) states:
It shall be an unlawful discriminatory practice [flor any employer or
employment agency to print or circulate or cause to be printed or
circulated any statement, advertisement or publication, or to use any
form of application for employment or to make any inquiry in
connection with prospective employment, which expresses directly
or indirectly, any limitation, specification or discrimination as to
age, race, creed, color or national origin, sex, or disability or
marital status, or any intent to make any such limitation,
specification or discrimination, unless based upon a bona fide
occupational qualification ....

7Id. § 292(21).
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includes "obesity" was addressed in McDernott v. Xerox Corp. ° In
McDermott, the plaintiff was denied employment as a systems
consultant because she was obese.81 The company did not dispute the
fact that she was qualified for the job and that her obesity was
unrelated to her ability to perform the job.82 However, Xerox's
Director of Health Services had examined McDermott and
recommended that the company refrain from hiring her because of the
effect her obesity would likely have on the company's insurance
programs.83 McDermott sued, claiming that Xerox unlawfully
discriminated against her on the basis of her disability."
The court interpreted New York's handicap discrimination law
as covering a variety of conditions, from "the loss of a bodily
function to those which are merely diagnosable medical anomalies
which impair bodily integrity and thus may lead to more serious
conditions in the future. "" Under this definition, the court concluded
that McDermott's obese condition constituted an impairment within
the meaning of the disability statute, 86 and that the statute protects all
people with disabilities, not just those with "hopeless conditions."87
The court also held that "an employer cannot deny employment
simply because the condition has been detected before it has actually
begun to produce deleterious effects. "88 The court further stated that
employment could not be denied because of any undesirable effect the
person's employment may have on a company's insurance program. 9
The court stated "[w]e have found nothing in the statute or its

so480 N.E.2d 695 (N.Y. 1985).
" Id. McDermott was 5'6" tall and weighed 249 pounds. She was characterized
by Xerox's Director of Health Services as having the disease of "active gross obesity."
Id. at 696.
82
1d.
'8Id. The company claimed that it had the right not to hire her because it was likely
that her obesity would increase the company's costs of medical and disability benefits.
Id. at 697. See also Amy Tarr, Will Other States Follow New York on Obesity Ruling?,
NAT'L L.J., May 27, 1985, at 6.
84McDermott, 480 N.E.2d at 695.
8'Id. at 698.
91 d.
'Id.

Id.
9 Id. at 696.
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legislative history indicating a legislative intent to permit employers
to refuse to hire persons who are able to do the job simply because
they have a possible treatable condition of excessive weight. "
A subsequent case further refined New York's handicap laws
regarding obesity. In Underwood v. TWA, 91 the plaintiff was a flight
attendant who was suspended for thirty days without pay for not
92
conforming with the airline's weight and appearance policy.
Underwood contended that TWA violated New York's discrimination
laws because the airline discriminated against her based on her
disability.93 She claimed that being "overweight" entitled her to
protection under the statute.'
The court determined that while the term "disability" included
people having the "disease of active gross obesity," the statute did not
extend to the "overweight. ,,9 In making this determination, the court
contrasted Underwood's and McDermott's conditions.96 McDermott
"weighed 249 pounds and was 5'6" tall. ""' Her condition was
identified by her physician as "gross obesity," which constitutes an
"abnormality. "9 The court found it significant that Underwood was
only "mildly overweight," and that she did not allege an impairment
of any bodily function."
On this basis the court found that
Underwood was not a member of the class of people the statute was
intended to protect. "
New Jersey was the second state to hold that obesity is a

90McDermot, 480 N.E.2d at 699.
9'710 F. Supp. 78 (S.D.N.Y. 1989).
' Id. at 81-82. TWA's policy stated that a flight attendant should be considered for
the weight loss program if his or her supervisor determined that excess weight detracted
from the flight attendant's appearance in his or her uniform. Id. at 80 (citing TWA's
In-Flight Service Manual).
9 Underwood, 710 F. Supp. at 84.
9 Id.
95Id.
9

Id. See discussion of McDermott, supra notes 80-90 and accompanying text.

97 Underwood, 710 F. Supp. at 84 n.7.
9 Id.

9 Id. at 84.
"oId. The court also noted that since Underwood was not within the class of people
protected by the handicap laws, she had no standing to contest TWA's appearance
policy. Id.
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disability which is protected under its discrimination laws. 01 New
Jersey's discrimination law provides that it is unlawful for an
employer to discriminate against an employee because the employee
is or has at any time been handicapped, "unless the nature and extent
of the disability reasonably precludes the performance of the
particular employment." " The statute defines a "handicapped"
person as one who is:
[S]uffering from physical disability . . . which is
caused by bodily injury, birth defect or illness . . . or
from any mental, psychological or developmental
disability resulting from anatomical, psychological,
physiological or neurological conditions which
prevents the normal exercise of any bodily or mental
functions or is demonstrable, medically or
psychologically, by accepted clinical or laboratory
diagnostic techniques." 3
The court interpreted New Jersey's handicap discrimination
statute in Gimello v. Agency Rent-A-Car Systems, Inc. 1 Gimello, an
office manager, alleged that he was fired because he suffered from a
condition of obesity.10 5 His employment records, which included
several commendations, indicated that his obesity did not affect his
job performance and that he did his job exceptionally well." The
court held that the state's broad definition of "handicapped" included
Gimello's condition and that "[u]ndisputedly Gimello's obesity
exist[ed], physiologically and [was] demonstrable by accepted

101Fleury, supra note 76, at 1.
102N.J. STAT. ANN.
103 N.J.

STAT ANN.

§ 10:5-4.1 (West 1991).
§ 10:5-5q (West Supp. 1992).

"0594 A.2d 264 (N.J. Super. A.D. 1991). For further discussion regarding this
case, see P.R. Chenoweth, Medical Malpractice Case Must Be Retried on Correct
Liability Theory; Discrimination- Obesity, N.J.L.J., Sept. 26, 1991, at 48. See also
Cantor, supra note 1, at 20.
o Gimello, 594 A.2d at 265.
ld. at 267. The record supported the conclusion that Gimello was only fired
Io
because his obesity was perceived as a defect by his supervisors, and that his obesity did
not disqualify him in any way from his position or his overall career path. Id. at 273.
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diagnostic techniques. "107 The court emphasized that "[t]he important
point is that . . . the employer terminated Gimello because of a
condition covered by the broad language of N.J.S.A. 10:5-5q which
condition did not prevent him from doing his job."108 Thus, the court
held that Gimello's termination constituted employment discrimination
and was actionable." °
In most jurisdictions, however, existing federal and state law
does not protect overweight individuals from employment
discrimination. Because of the effect of this seemingly unfair result,
the overweight may attempt to turn to another form of relief for
employment discrimination, Title VII of the Civil Rights Act of
1964.110

IV. Title VII of the Civil Rights Act of 1964:
Overview and Historical Perspective
In the early 1960s, the goal of politicians in both major
political parties was the progress of civil rights."' Title VII was the
first comprehensive attack on the problem of employment
discrimination." Title VII states in relevant part:
It shall be an unlawful employment practice for an
employer(1) to fail or refuse to hire or to
discharge any individual, or otherwise
to discriminate against any individual
with respect to his compensation,
terms, conditions, or privileges of
employment,
because of such
individual's race, color, religion, sex,

207Id.
'0

at 276.

Id. at 278.

109Id.

11042 U.S.C. §§ 2000e to 2000e-17 (1988 & Supp. 11 1990).
"' S. REP. No. 872, 88th Cong., 2d Sess., 8 (1964), reprinted in 1964
U.S.C.C.A.N. 2355, 2362.
12 ZImMER E
1 AL., 1 EMPLOYMENT DISCRIMINATION 24 (1988).
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Although Congress specifically disallowed discrimination with
respect to an individual's race, color, religion, sex, or national
origin, the legislature's purpose, in enacting Title VII, was to
guarantee equal opportunity for all in "a nation dedicated to the
proposition that all men are created equal."" 4 In enacting Title VII,
Congress intended to "prohibit[ ] and provide[ ] the means of
terminating the most serious types of discrimination. " 5 The act was
intended to become the vehicle for promoting hiring based on job
qualifications.
In a Title VII action, the court's first task is to determine
whether discrimination within the statute has occurred.11 7 If the court
finds the existence of such discrimination, an employer may assert
that its practices fall within Title VII's bona fide occupational
qualification exception [hereinafter BFOQ].
This exception states:
Notwithstanding any other provision of - this
subchapter, (1) it shall not be an unlawful
employment practice for an employer to hire and
employ employees . . . 'on the basis of his religion,
sex, or national origin in those certain instances
where religion, sex, or national origin is a bona fide
occupational qualification reasonably necessary to the
normal operation of that particular business or
3

42 U.S.C. § 2000e-2(a)(1) (1988).

When first drafted, the bill prohibited

discrimination based on "race, color, religion, and national origin," but did not include
"sex." The term "sex" was added one day before the amendment's passage. Diaz v.
Pan Am. World Airways, Inc., 442 F.2d 385, 386 (5th Cir.), cert. denied, 404 U.S. 950
(1971).
114 S. REP. No. 872, 88th Cong., 2d Sess. 8 (1964), reprinted in 1964
U.S.C.C.A.N. 2355, 2362 (quoting "Building a Better America," Republican Platform
1960).
' H.R. REP. No. 914, 88th Cong., 1st Sess. 18 (1963), reprinted in 1964
U.S.C.C.A.N 2391, 2393.
116110 CONG. REc. 7247 (1964).
117 Note, Patti Buchman, Title VII Limits on Discrimination Against Television
Anchorwomen on the BasisofAge-RelatedAppearance, 85 COLum. L. REv. 190, 193-94
(1985).
118

Id. at 194.
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The Supreme Court has stated that the BFOQ exception is to
be interpreted narrowly. 12 To effectively defend against a Title VII
challenge, "a discriminatory employment practice must be shown to
be necessary to safe and efficient job performance." 12 1 The reason
for the 'necessary' standard is that Congress "had no intention of
opening the kind of enormous gap in the law which would exist if
[for example] an employer could legitimately discriminate against a
group solely because his employees, customers, or clients
discriminated against that group. "122

A. Valid BFOQs
A valid BFOQ was illustrated in Dothard v. Rawlinson.123
In Dothard, a female applicant for the position of "correctional
counselor" (prison guard) was rejected because she weighed under the
120-pound minimum prescribed by an Alabama statute."
The
applicant, Dianne Rawlinson, challenged the statute, claiming that it
violated Title VII because the requirements would exclude more than
forty percent of all females and less than one percent of all males. 2 '

"9 42 U.S.C. § 2000e-2(e) (1988).
"o See Dothard v. Rawlinson, 433 U.S. 321 (1977); see also Diaz v. Pan Am.
World Airways, Inc., 442 F.2d 385, 387 (5th Cir.), cert. denied, 404 U.S. 950 (1971).
121Dothard, 433 U.S. at 331-32 n.14.
'22 Diaz,

442 F.2d at 387.
2 433 U.S. 321 (1977).
124Id. at 323. The challenged statute still reads as follows:
Minimum standards for applicants and appointees for employment as
law enforcement officers ...
(a)(4) Physical qualifications - The applicant
shall be not less than five feet two inches nor
more than six feet 10 inches in height, shall
weigh not less than 120 pounds nor more than
300 pounds....
ALA. CODE § 36-21-46 (1990).
'2 Dothard, 433 U.S. at 329-30.
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The district court decided that Rawlinson "made out a prima facie
case of sex discrimination."126 The court then found that the
regulation violated
Title VII because it was based on impermissible
27
sex stereotypes.1
On appeal,1 28 the Supreme Court held that the height and
weight standards, which were facially neutral, did operate to exclude
women and were violative of Title VII. 129 However, the Court
reversed the district court's decision, holding that the impermissible
regulation fell under the BFOQ exception.13 ° The Court noted that
a female prison guard posed a serious threat to the basic control of
the penitentiary."' Justice Stewart stated that "a woman's relative
ability to maintain order in a male, maximum-security, unclassified
penitentiary of the type Alabama now runs, could be directly reduced
by her womanhood. "132
Another discrimination case which addressed the issue of
physical requirements was E.E. . C. v. St.L. S.F. Railway Co.133 In
E.E.O.C., a woman applied for a position as a switchman-brakeman
and was not considered for employment because her height did not
reach the minimum standard. 131 The court stated that the railway
company's justification for its discriminatory practices must bear a
"manifest relationship to the employment in question. "13 The court

" Mieth v. Dothard, 418 F. Supp. 1169, 1180 (M.D. Ala. 1976), rev'd sub nom.
Dothard v. Rawlinson, 443 U.S. 321 (1977).
127 Mieth, 418 F. Supp. at 1185.
'
The Supreme Court heard the direct appeal of a three-judge district court.
Dothard, 433 U.S. at 323.
129Id. at 331.
130 Id. at 336-37.

13
3

Id. at 335.
Id. Yet, as Justice Marshall stated in his dissent, "'It]he argument that a

particular job is too dangerous for women' is refuted by the 'purpose of Title VII to
allow the individual woman to make that choice for herself."' Id. at 341 (citing Justice
Stewart's language in the majority opinion). Justice Marshall asserted that the majority's
opinion "perpetuates one of the most insidious of the old myths about women - that
women, wittingly or not, are seductive sexual objects." Id. at 345. Justice Marshall,
joined by Justice Brennan, concurred in the first part of the majority opinion, and
dissented in the third and determinative part. Id. at 340-41.
13335 Fair Empl. Prac. Cas. (BNA) 86 (1980).
"3

Id. at 87.

13 Id. at 89 (quoting Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971)).
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found that the company had shown that its height standard was
reasonably related to the safe operation of its trains and was therefore

a valid job requirement. 136

. Similarly, in Dripps v. UPS,13 7 a body mechanic violated a
"no beards" policy, and was required to shave.13 1 His employer
claimed that wearing a beard presented a safety hazard.13 9 In
upholding the company's policy, the court held that the rule of
forbidding welders from wearing beards was a valid BFOQ, which
was based on a reasonable concern for safety.1 40

B. Invalid BFOQs
The court refused to find a BFOQ in Diaz v. Pan American
Airways. 4 ' Pan Am declined to hire Diaz as a flight attendant
because its policy was restricted to hiring only females for that
position. 42 Diaz filed a class action suit on behalf of himself and*
others similarly situated, claiming that Pan Am practiced genderbased discrimination in its hiring of flight attendants, in violation of
Title VII. 143 Pan Am claimed that being female was necessary to
performing the flight attendant's duties, since women tend to the
psychological needs of passengers better than men, and also because
the airline's customers preferred to be served by women. 1" The trial
court found that being a female was a valid BFOQ necessary for the
job of a flight attendant. 4" On appeal the Fifth Circuit reversed,

's E.E.O.C., 35 Fair Empl. Prac. Cas. (BNA) at 88. See also Kentucky Comm'n
of Human Rights v. Kentucky, 36 Fair Empl. Prac. Cas. (BNA) 1531, 1534 (1979)
(minimum size is an important and valid qualification for safe and efficient performance
of state trooper's job).
7 381 F. Supp. 421 (W.D. Pa. 1974), aff'd mere., 515 F.2d 506 (3d Cir. 1975).
' Dripps, 381 F. Supp. at 421.
139Id.
140 Id.
141442 F.2d 385, 386 (5th Cir.), cert. denied, 404 U.S. 950 (1971).
142Diaz, 442 F.2d at 386.
143Id.
144Id. at 387.
1S Diaz v. Pan Am. World Airways, Inc., 311 F. Supp. 559, 569 (S.D. Fla. 1970),

rev'd, 442 F.2d 385 (5th Cir.), cert. denied, 404 U.S. 950 (1971)..
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rejecting Pan Am's claims and holding that neither justified sex
discrimination. 1 "
Another airline rule, the "no-marriage". rule, was challenged
in Sprogis v. United Airlines. 147 In Sprogis, an employee was
terminated because she violated the stewardess ; "no-marriage"
policy.14 No similar rule was ever enforced against men or other
female airline employees.149 United did not deny. that it knowingly
maintained different standards for female stewardesses and for males
in the same position, but claimed that being single was a valid BFOQ
necessary for filling flight attendants' positions.150 The court rejected
this argument, holding that "[t]he marital status of a stewardess
cainot be said to affect the individual woman's ability to create the
proper psychological climate of comfort, safety, and security for
passengers.
Nor does any passenger preference for single
stewardesses provide a valid reason for invoking the rule."151
Northwest Airlines 'also implemented different policies for
15 2
male and female flight attendants. In Laffey v. Northwest Airlines,
stewardesses brought an action alleging sex discrimination. Plaintiffs
disputed such policies as: 1) the requirement of female flight
attendants to sign a ,form stating that failure to maintain weight
restrictions will be cause for termination of employment, while males
were not required to sign such forms, 5 2) the requirement of all
female cabin attendants to be weighed at least twice a year, while no
such requirement was in effect for males," and. 3) the policy of
suspending female cabin attendants who exceed their prescribed
weight by more than five pounds, while no similar policy existed for
male counterparts. 55 The district court held that Northwest violated

'"Diaz, 442 F.2d at 388-89.
"4 444 F.2d 1194 (7th Cir.), cert. denied, 404 U.S. 991 (1971).
'4 Sprogis, 444 F.2d at 1196.
149 Id.

1o id.
at 1198.
I/d. at 1199.
32

'

366 F. Supp. 763 (D.D.C. 1973), aff'd in part and vacated in part, 567 F.2d 429

(D.C. Cir. 1976), cert. denied, 434 U.S. 1086 (1978).
' Laffey, 366 F. Supp. at 773.

Id.
I4
1Id.

at 774.
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Title VII because the policies at issue discriminated against females
on the basis of sex in jobs requiring equal skill, effort, and
responsibility." 6
In Phillips v. Martin Marietta Corp.," Phillips, a woman,
was denied employment because she had pre-school age children.,"8
The company did not reject men on this basis.1"9 The district court
held that because seventy-five to eighty percent of applicants hired by
Martin Marietta were women, no bias against women existed. 1" The
Court of Appeals affirmed.16
The Supreme Court held that
permitting one hiring policy for women and another for men violated
Title VII, and reversed the decision. 162 However, the Court stated
that a valid BFOQ could exist if family obligations
were more
163
relevant to job performance for women than men.
V. Weight and Title VII
The purpose of Title VII was to guarantee equal opportunity
for all in this country. 1" It can be argued that the term "all"
encompasses individuals of all shapes and sizes. In addition, Title
VII was enacted to promote hiring based solely on qualifications,16
as they are the only relevant indicators of job performance. Since
Congress intended for employment decisions to be based on an
individual's merits, weight has no place in influencing an employer's

15%Id.

at 789-90.

,'7
400 U.S. 542 (1971).
"" Id. at 543.
159Id.
16D Id.

161Phillips v. Martin Marietta Corp., 411 F.2d 1 (5th Cir. 1969), rev'd, 400 U.S.
542 (1971).
16 Phillips, 400 U.S. at 544.
1 Id. Justice Marshall, while concurring with the majority's opinion, stated that he
feared that under the majority's rationale, Title VII permitted "ancient canards about the
proper role of women to be a basis for discrimination. Congress, however, sought just
the opposite result." Id. at 545 (Marshall, J., concurring).
'' S. REP. NO. 872, 88th Cong., 2d Sess. 8 (1964), reprinted in 1964
U.S.C.C.A.N. 2355, 2362-63 (emphasis added).
161110 CONG. REC. 7188, 7247 (1964).

A
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decisions.
A. Courts Have Been Unsympathetic
to Victims of Weight-Based Discrimination
In 1982, Carole Gerdom was fired by Continental Airlines
because her weight exceeded the maximum standard. 1" The airline's
weight program was implemented only for "flight hostesses," and not
Continental
for any job classification which included men.167
claimed that the purpose of the weight standards was "to create the
public image of an airline which offered passengers service by thin,
attractive women. "168 The court held that because the program was
not aimed at "slenderness," but "slenderness of females," the weight
restrictions were discriminatory. 69
Another Title VII case involving weight standards was
Independent Union of Flight Attendants v. Pan American World
Airways, Inc. 170 The Union filed suit because Pan Am required that
all male flight attendants adhere to the average weights for large
framed men as contained in the 1959 Metropolitan Life Insurance
tables. 171 However, female flight attendants were expected to
maintain the average weights for medium framed women in the
weight tables. 172 The court found that Pan Am's weight policy
perpetuated sexual stereotypes that encourage the public to think of
flight attendants as slim, attractive women rather than competent

16

Gerdom v. Continental Airlines, Inc., 692 F.2d 602 (9th Cir. 1982), cert.

dismissed, 460 U.S. 1074 (1983). Each flight attendant was required to maintain a
maximum weight assigned to her based on her height. Gerdom, 692 F.2d at 604.
"7 Gerdom, 692 F.2d at 603. Male flight attendants were classified as "directors of
passenger service," not as "flight hostesses." Id. at 604.
16 Id.

'" Id. at 608. The court compared Continental's weight program with a female-only
uniform requirement. Id. at 606 (citing Carroll v. Talman Fed. Say. & Loan, 604 F.2d
1028, 1032-33 (7th Cir.), cert. denied, 445 U.S. 929 (1979) (there is nothing offensive
about requiring employees to wear uniforms, but requiring only females to wear them
is discriminatory)).
50 Fair Empl. Prac. Cas. (BNA) 1698 (N.D. Cal. 1987).
171Id. at 1701.
17"2
Id.
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professionals.' 73
In determining that Pan Am's policy was
discriminatory, the court found that Pan Am did not prove that
thinness was a BFOQ necessary to perform the job and ensure
passenger safety. 174 However, the court expressly did not outlaw the
implementation of weight programs. 171 Therefore, airlines are free
to impose flight attendant weight policies
as long as they are enforced
76
1
women.
and
men
equally against
An example of the ongoing struggle that flight attendants face
is illustrated by Sherri Cappello, a flight attendant with American
Airlines for 25 years, and currently the Vice President of the airline's
union, the Association of Professional Flight Attendants. 77 After
spending four years in this capacity, Cappello tried to return to her
flight attendant position, 77 but she was rejected because of her
weight. 179 American told Cappello that she no longer fit the profile
of the flight attendant image. 18o
While not on the company's payroll, she was given one
opportunity to lose weight.'
At the same time, she developed
glaucoma, and during the time period surrounding her three

173Id.

at 1700.

174 Id.

"7Independent Union, 50 Fair Empl. Prac. Cas. at 1706.
176Id.

' Telephone Interview with Sherri Cappello, supra note 29. For further discussion
of Cappello's experience, see Sherri Cappello, Twenty-Five Years of Service Weighed
Unfairly, SKYWARD, Oct. 1989, at 4.
'" Telephone Interview with Sherri Cappello, supra note 29. Union officials, on a
leave of absence from airline duties, are still considered airline employees. Id.
" Id. Cappello was eleven pounds over American's maximum level. Id.
180Id.
Id. The usual weight enforcement process was as follows: 1) If a flight attendant
looked overweight, the supervisor asked him or her to get on the scale; 2) If flight
attendant's weight was over the limit, he or she was told to lose one and one half pounds
per week; 3) Such flight attendant had to be weighed every two weeks to show that he
or she was losing weight; 4) If he or she was not losing weight, then a written reprimand
was issued and he or she was given another amount of time in which to lose the weight;
5) If he or she was not successful within the allotted amount of time, he or she was
suspended without pay; 6) The flight attendant was then given another period of time in
which to lose the weight; 7) If he or she was not successful, then he or she was
terminated. Id. See also Suh, supra note 34, at 84.
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operations, was unable to diet. 182 Cappello asked for an extension
due to her medical circumstances." 3 The airline refused and
terminated her employment."8 Cappello then filed a complaint with
the Equal Employment Opportunity Commission [hereinafter
EEOC]. 85 In April 1990, the EEOC filed a lawsuit on behalf of
Cappello against American Airlines."8 6
Because there is no federal law against weight-based
discrimination, the EEOC argued that "the weight bias reflected both
sex and age bias." 8 7 The EEOC's assertions were: (1) American,
which was using weight tables to determine weight limits, was using
large frame numbers for males and small frame numbers for females,
which constituted sex discrimination,' and (2) because the weight
maximums did not increase as a woman or man aged, American was
not adapting the standards to biological changes caused by the aging
process, thus discriminating based on age. 8 9 American Airlines
claimed that the weight policy was intended to make the flight
attendants presentable, and that it did not discriminate because it
applied to both men and women."'
In March 1991, American and the Association of Professional
Flight Attendants, along with the EEOC, settled the lawsuit, 19 ' and in
August 1991, a district court judge approved the settlement."1 The
182Telephone Interview with Sherri Cappello, supra note 29.
183 Id.

18 Id.
185Id.
186Id.

See also Court Approves Settlement Requiring American to Ease Flight

Attendant Weight Restrictions, Wash. Insider (BNA) (Aug. 30, 1991).
'8 Daniel Seligman, Fat Chances, FORTUNE, May 20, 1991, at 155.
18 Court Approves Settlement Requiring American to Ease Flight Attendant Weight
Restrictions, Wash. Insider (BNA) (Aug. 30, 1991).
18 Seligman, supra note 187, at 155.
190Jim

Pfiffer, Attendants Sue Over Weight Rules, USA TODAY, Apr. 10, 1990, at

1A. It seems unreasonable, however, that the airline considers someone with eleven
"extra" pounds "unpresentable." It should also be noted that other employees, including
pilots and ticket clerks, do not face stringent enforcement of weight policies. Suh, supra
note 34, at 84.

"' Maria Morocco, Weighty Discrimination;TWA Flight Attendants Contest Weight
Limits After American Settlement, A.B.A. J., June 1991, at 34.
'9 See Court Approves Settlement Requiring American to Ease Flight Attendant
Weight Restrictions, Wash. Insider (BNA) (Aug. 30, 1991).
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settlement raised the maximum weight limits for flight attendants, and
provided for weight increases that correlate with the weight gain often
experienced with advancing age.1 93
Although the settlement undoubtedly made life easier for flight
attendants, it is unfortunate that weight restrictions still exist at all.
At United Airlines, for example, flight attendants are usually weighed
once a year, with some weighed more often than others." 94 Some
flight attendants are weighed more often than others. Because Pamela
Waltz, a United flight attendant, is within ten pounds of her
maximum, she is weighed every six months.19 As Waltz states,
"[ilt's unfair . . . [t]he weight check has nothing to do with
performance or safety."196
B. Should Congress Expand Title VII
to Protect the Overweight?
During the lawsuit between American Airlines and the EEOC,
over one hundred members of Congress wrote to the airline,
expressing their distress about the company's emphasis on weight
rather than safety. 9 7 Congressman John Bryant of Texas wrote to
express his concern that "the weight standards consider only weight,
rather than attendants' physical fitness or ability to perform job
responsibilities."198 Another Congressman, Jerry F. Costello of
Illinois, wrote to Cheryle A. Leon, the President of the Association
of Professional Flight attendants, expressing his hope "that this
[weight] policy will be repealed." 199

193 Id.

"' Rhoda Amon, The Most FrequentFliers Finally Are Getting Respect, NEWSDAY
(Nassau/Suffolk ed.), May 27, 1990, at 86.
19 Id.
196Id.
197Morocco,

supra note 191, at 34.
1' Letter from Rep. John Bryant (D-Tex(5)) to Robert L. Crandall, Chairman of the
Board and President of American Airlines (July 24, 1990) (on file with the New York
Law School Journalof Human Rights).
'" Letter from Rep. Jerry F. Costello (D-Ill.(21)) to Cheryle A. Leon, President of
the Association of Professional Flight Attendants (July 13, 1990) (on file with the New
York Law School Journalof Human Rights).
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A similar letter was sent by Congressional members
Constance Morella of Maryland and Nancy Pelosi of California, who
jointly authored a letter to the President of American Airlines to
express their concern about its weight policy and the company's
emphasis on flight attendants' weight. 2'
In this letter, the
representatives noted that the duties of flight attendants include
responding to medical emergencies, in-flight fires, and hijacking
attempts.2"' These duties require strength and endurance; yet since
muscle weighs more than fat, flight attendants may be reluctant to
undertake athletic activities which build muscle for fear of gaining
weight and violating weight standards. 2" The letter concludes that
American's policy may jeopardize public safety because physical
fitness is necessary for the flight attendant's job performance. 203 A
powerful letter from Congressman Barney Frank of Massachusetts
stated, "[t]he stress on appearance for flight attendants is unfair and
degrading. Your policy implies that attendants are for decorative
purposes, not for the safety of passengers."' 4
Although these letters address the airline industry in
particular, there is a general concern that weight standards enacted by
employers are not related to job performance. 205 This is consistent
with the Congressional purpose in enacting Title VII, which was to
promote hiring based on job qualifications. 2°

Letter from Rep. Constance Morella (R-Md.(8)) and Rep. Nancy Pelosi (DCal.(5)) to Robert L. Crandall, Chairman of the Board and President of American
Airlines (July 27, 1990) (on file with the New York Law School Journal of Human
Rights).
20 Id.
200

2 2 Id.
2M

id.

2 Letter from Rep. Barney Frank (D-Mass.(4)) to Robert L. Crandall, Chairman
of the Board and President of American Airlines (July 19, 1990) (on file with the New
York Law School Journalof Human Rights).
" Jane Hansen, A Weighty Problemfor 4 Women at Delta, ATLANTA J. & CONST.,
Sept. 22, 1992, at Cl.
2

110 CONG. REC. 7247 (1964).
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C. Weight as a BFOQ
For some occupations, such as police officers and firefighters,
a certain fitness level is necessary. 7 For example, a public
information specialist with the Los Angeles Fire Department states
that "[o]ur cardiovascular system has to be in top condition to deal
with the stress that we deal with on a day-to-day basis." 20 1 Los
Angeles firefighters and paramedics, according to Captain Richard
Kampff of the medical liaison unit, are weighed every three
months. 2° Overweight personnel are put into "The Tub Club" and
must lose at least two pounds per month.2"0 The Los Angeles Police
Department, however, has no such weight restrictions.211 If an
officer's weight becomes a detriment to his or her performance, the
department offers to help the officer lose weight.212
While fitness may be necessary for performing certain
positions, a lawyer representing the union to which Los Angeles
paramedics belong says that there are "all kinds of fitness tests
available" to determine whether paramedics can perform their jobs.213
This position is consistent with that of Sally E. Smith, executive
director of the National Association to Advance Fat Acceptance
(NAAFA), who claims that weight is not an accurate measure of
good health.21 4 NAAFA's position is:
[p]eople should be judged on factors of competency
and not on factors such as weight. Height and weight
should not be used [as factors in hiring] as long as
people can meet criteria to do that job. If they can
pass tests, they should be eligible to do that job. You
See, e.g., E.E.O.C. v. New Jersey, 631 F. Supp. 1506, 1508 (D.N.J. 1986),
S
aff'd, 815 F.2d 694 (3d Cir. 1987) (continued health and fitness of New Jersey state
police is essential to safe and efficient performance of law enforcement duties).
' Shari Roan, Court Challenges to Weight Standards are on the Increase, L.A.
TIMES, Dec. 18, 1990, at El.
209 Levine, supra note 26, at El.

id.
211 id.
212 id.
213Id. at E4.
210

214 Roan,

supra note 208, at E6.
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can't make generalizations about the fitness level of
an individual based solely on weight.21 5
If fitness is necessary to perform the job, employers should
list the employee's duties, and then implement a test in which the
results will indicate if the person is capable of performing these tasks.
If the only applicable test measures weight, then the BFOQ exception
would be upheld.216
VL Conclusion
As is so often stated, "beauty is in the eye of the beholder. 21 7
The way the law stands today, employers can subjectively
discriminate against the overweight by implementing their own
standards of beauty or acceptability, and most employees have no
remedy.218 In order for justice to be achieved, a more objective
standard must be enacted.
Certain state legislation, 1 9 court
22
22
and the opinions of many members of Congress '
decisions,
indicate that a less subjective approach, which focuses on ability and
competency,
would eliminate unnecessary and arbitrary
discrimination.
The purpose of enacting Title VII was to promote hiring
based on job qualifications. 222 Weight-based standards, when
irrelevant to job qualifications, defeat this purpose. Thus, weight

21' Id. at E5.
216 An example of a job in which a weight restriction would be upheld by a valid

BFOQ is a ballerina, because she must be lifted by a fellow dancer. Weight maximums
may also be necessary in the modeling industry, as a model's sole job function is to
appear a certain way.
217JOHN BARTLETT, FAMILIAR QUOTATIONS 676 (15th ed. 1980).
218While Title VII and federal and state laws regarding the handicapped may protect
some members of the workforce from discrimination, there remains a large group of
people who have no remedy. This Note illustrates the existence of weight-based
discrimination, and concludes that existing legislation does not prevent its occurrence.
219 See supra notes 59-68 and accompanying text.
22 See
2',See

supra notes 69-110 and accompanying text.
supra notes 197-206 and accompanying text.
2m2110 CONG. REC. 7247 (1964).
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should be included in Title VII, as a characteristic upon which
employment decisions cannot be made.223 Without expanding the
law, many qualified, competent people remain unprotected.
The BFOQ was created to allow employers flexibility in
employment decisions; it enables employers to judge employees on
the basis of otherwise forbidden considerations. 2' Thus, if Title VII
were to be extended to protect the overweight, the BFOQ defense
would protect an employer in cases where weight or a certain fitness
level is necessary for job performance.
When enacting Title VII, Congress intended to create equal
opportunity for all. 2 5 Thus the overweight should be included as a
protected class. Employment decisions should be based on an
individual's merits, competency, and skills, and not on his or her
appearance.

Paula B. Stolker

2 The goal would be to expand Title VII, making it similar to the "Elliott-Larsen
Civil Rights Act," discussed supra notes 60-65 and accompanying text.
2 See supra notes 118-22 and accompanying text.
225S. RaP. No. 872, 88th Cong., 2d Sess. 8 (164), reprinted in 1964 U.S.C.C.A.N.

2355, 2362.

